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SUMMARY

Almost four years ago, the Federal Communications Commission was directed by

Congress in the 1996 Telecommunications Act to review its broadcast rules every two years and

to repeal or modify any regulation it determines to be no longer in the public interest as a result

of competition. Fox submits that this congressional directive, as well as fundamental principles

of administrative law, requires immediate FCC review and elimination of the national station

ownership cap. Restrictions on television station ownership cannot be justified on the basis of

economic theory, competition policy or on any public interest policy goal. These restrictions are,

in fact, counterproductive. Continuous and dramatic changes in the media marketplace, together

with the FCC's own actions in relaxing the local broadcast and cable ownership rules, make

rapid review of broadcast ownership rules such as the national cap even more economically and

competitively imperative.

The media marketplace is reinventing itself on an almost daily basis. Fox files its

Emergency Petition for Relief and Supplemental Comments to document the significant changes

that have occurred in the marketplace just in the 20 months since the Commission initiated the

biennial review required by the 1996 Act. These marketplace changes further undermine any

rationale for continued restrictions on national station ownership. Not only do broadcasters face

increasingly intense competition for viewers, advertising revenue and programming, but they

also face significant consolidation among the media in each of these three arenas. These

formidable competitors, which include cable operators, cable networks, direct broadcast satellite

services and internet companies, are able to take advantage of a far less regulated environment to

expand their reach and achieve economies of scale. At the same time, broadcasters hamstrung
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by the national cap are prevented from exploiting comparable economies, efficiencies and

opportunities.

The FCC correctly recognized the implications of increased competition when it recently

relaxed its local broadcast ownership and cable horizontal ownership rules. If the FCC extends

the logic underlying these regulatory changes to the national TV ownership rule, it should

quickly and decisively conclude that the cap must be eliminated.

Fox relies here on an economic study, "Old Rules and New Rivals: An Examination of

Broadcast Television Regulation and Competition," prepared by Professor Michael L. Katz of

the University of California at Berkeley, who was formerly Chief Economist of the Federal

Communications Commission, that has been submitted in this Docket. Based on his rigorous

analysis of competition and other marketplace trends, Dr. Katz concludes that the national

broadcast ownership rule "has no public interest justification," "now harms the public interest

rather than protects it," and should be eliminated. He concludes that the inefficiencies caused by

the national ownership restriction ultimately harm the public interest by artificially raising the

cost of station operations, reducing program quality and raising the cost of advertising. Dr. Katz

contends that the rule may weaken free, over-the-air broadcasting by limiting the return

broadcast networks can realize on their programming investments, thereby driving them to direct

more of their resources away from free television and towards subscription services. We know

from real world experience that Dr. Katz is correct. Significant investments that might have

flowed to broadcasting ten years ago are now increasingly flowing to cable or to the Internet.

The Commission's own recent decisions to relax both its local broadcast ownership

restrictions and restrictions on horizontal ownership of cable systems further underscore the

inequity and capriciousness of retaining national limits on broadcast station ownership. In both
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instances, the Commission concluded that increased competition and marketplace changes

warranted relaxation of the regulations at issue. In fact, in his statement accompanying the local

broadcast ownership decision, Chairman Kennard cited the dramatic changes in the video

marketplace over the last 30 years in support of the proposition that:

... [W]e need to provide broadcasters with flexibility to seize opportunities and compete
in the increasingly dynamic media marketplace. These items will not only help them
compete with the growing number of alternative media. They will also help preserve
free local broadcast service.

The FCC's own analysis and reasoning in those proceedings, if applied to the 35% national

audience cap, compel its complete elimination.

Consistent with statements by the Commission that date back to 1984, the Commission

acknowledges in its recent Local Ownership Television Review Order, that national ownership limits

do little to promote diversity. Having found sufficient evidence of increased competition and

changed market conditions to support relaxation ofownership restrictions at the local level, where

the competition and diversity interests are most compelling, the Commission must acknowledge that

those same market conditions warrant even greater relaxation ofownership restrictions at the national

level, where the Commission itselfhas acknowledged that those interests are implicated far less

substantially - ifthey exist at all.

In the Cable Horizontal Order, the Commission recognized that the number ofhomes

actually being served by a cable operator (i. e., subscribers) more accurately reflects its impact on

competition and diversity than its potential reach (i.e., homes passed). In the broadcast context,

however, a station owner's potential audience continues to be the yardstick for measuring its market

share regardless of its actual share ofthe viewing audience. Thus, all the homes in a station owner's

market are counted against the 35 percent cap even though a strong station can expect, at best, to be

viewed by only one out of seven homes (or less than 15% ofthe potential audience) in that market on
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average during a given day. In contrast, a cable operator's reach is now measured only by its actual

subscribers, despite the Commission's [mdings that the average cable operator is likely to be viewed

in two out ofevery three homes within its market and have more than an 80% share of the

multichannel households in that market.

In short, having moved to an actual viewership yardstick in the cable context, fashioned rules

that explicitly take into account the competition faced by cable operators, and provided cable with the

opportunity to expand into new markets as it loses share to competitors, there is no justification for

failing to undertake dramatic reforms in the less-concentratedbroadcast area. As Dr. Katz concludes

in a supplemental study comparing the TV national cap to the new cable horizontal ownership rules

(which is attached hereto), the Commission's recent relaxation ofthe cable rules constitutes "one

more piece of evidence that it is in the public interest to abolish or substantially relax the broadcast

television national multiple ownership rule."

Whatever original justification might have existed for limiting a single broadcaster's national

ownership reach has evaporated in the face ofdramatic increases in competition and marketplace

trends that include consolidation ofbroadcasters 'competitors. The urgent need to eliminate the

outdated national cap becomes clearer with each passing day and with each new Commission

decision. The Commission should grant this Petition and act immediately to eliminate this outdated

and counterproductive regulation.
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MM Docket No. 98-35
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SUPPLEMENTAL COMMENTS

OF FOX TELEVISION STATIONS, INC.

Pursuant to Sections 1.41 and 1.41 (a) ofthe Commission's rules, Fox Television Stations,

Inc. ("Fox") hereby submits an Emergency Petition for Reliefand Supplemental Comments in

connection with the Commission's Notice ofInquiry, FCC 98-37 (released March 13, 1998

"Notice"). Section 202(h) ofthe Telecommunications Act of 1996 directs the Commission to

conduct a review every two years to "determine whether ... [its] broadcast ownership rules are

necessary in the public interest as the result of competition." The Commission was instructed by

Congress to "repeal or modify any regulation it determines to be no longer in the public interest."

Over three and a halfyears have elapsed since the 1996 Act became law, and it has now been almost

two years since the Commission initiated the review ofthe national broadcast ownership rules

required by Section 202(h). During this period, the changes in the competitive landscape have been

nothing short of staggering. Yet the national ownership rule remains on the books.

Both the marketplace and the Commission's regulatory regime have changed in significant

ways since the summer of 1998, when interested parties were invited to submit comments. In



particular, the Commission's actions relaxing the broadcast duopoly and cable horizontal ownership

rules underscore the need for action here. These marketplace and regulatory changes only serve to

underscore the bankruptcy of the regulatory restrictions on national station ownership levels and the

need for their immediate repeal. The Commission must be close to finishing the review mandated by

Congress, since the next biennial review should have already begun. However, Fox files this

Emergency Petition and Supplemental Comments to ensure the Commission undertakes the analysis

and judgment Congress has directed it to make upon a current record that includes all the compelling

reasons for elimination ofthe national ownership cap.

In the last 20 months, the competition broadcasters face has become increasingly fierce.

Moreover, a number ofmergers in the telephone, cable, DBS and broadcasting industries have been

proposed or consummated that both alter the competitive landscape and underscore the importance of

efficiencies and economies of scale given the cost ofdoing business in the extraordinarily and

increasingly competitive new media marketplace. In the broadcast industry, CBS and Viacom have

announced a merger that would, without waivers or divestitures, put the combined entity in violation

ofthe Commission's current limits on horizontal ownership. Thus, national cap restrictions are

clearly interfering with arrangements deemed by the market to be efficient and necessary to remain

competitive.

We make the following points below:

• More than ever, the 1996 Act and basic principles of administrative law require
elimination ofthe national cap. Under Section 202(h) and general principles ofadministrative law,
the Commission is required to determine whether current competitive conditions mandate retention
ofthe thirty-five percent national broadcast ownership limit. Simply stated, the law requires that the
Commission demonstrate the presence ofa "market failure" which warrants the substantial
interference with market forces imposed by the national broadcast ownership limit. There is simply
no evidence ofmarket failure warranting a restriction on the number of stations a single entity can
own nationwide.
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• Ongoing, rapid changes in the marketplace continue to undermine any policy
rationale for retention ofthe national cap. Recent developments in the marketplace have reinforced
the arguments made and evidence presented by Fox in its initial comments that limiting television
station ownership on the basis ofaggregate audience reach impedes diversity and is contrary to the
public interest. Economic analysis and empirical evidence demonstrate that broadcasters are subject
to substantial and intense competition, while consumers have access to an ever-growing array of
video programming outlets and choices.

• Retention of a 35% national audience reach cap is particularly anomalous in light of
recent actions by the Commission. The Commission's recent orders relaxing both the broadcast
duopoly rule and the cable horizontal ownership rule underscore the absence ofany reasoned basis
for retaining the national limits on broadcast station ownership. For example, in the cable context,
the Commission has now recognized that the number ofhomes actually served by a cable operator
(subscribers) more accurately reflects its market impact than its potential viewership (homes passed).
In contrast, a broadcast station's potential audience (total TV households in its market) instead of its
actual audience (at best, only one out ofevery seven homes in its market on average throughout the
day) continues to be the yardstick for measuring market share. Thus the rules more stringently limit
a broadcaster's reach, even though, a strong broadcaster, on average, can expect to be viewed in only
one in seven homes in a market (i.e., a market share ofless than 15%), while the average cable
operator is viewed in two out of every three homes it reaches and enjoys a market share ofmore than
80% ofmultichannel households in a given market.

• Neither economic theory, nor competition policy, nor the Commission's diversity
goals provide a justification for retention of the rules. An economic study prepared by Professor
Michael L. Katz ofthe University ofCalifornia at Berkeley who was formerly ChiefEconomist of
the FCC, submitted today into this record, concludes that "the national ownership rule..is a prime
example of a regulation that is no longer justified in today's economic environment."l! As Dr. Katz
concludes, the national broadcast ownership rules reduce the incentives for investment in free
television. They also reduce the ability ofthe broadcast television industry to compete for popular
video programming -- such as the Super Bowl, the Olympics, and first run theatrical features -­
against the growing number ofoutlets for such popular video programming. The result is to lower
the economic welfare ofviewers and advertisers. Dr. Katz's study reinforces the empirical,
economic and policy bases for immediate elimination of these outdated and unnecessary restrictions.

In short, we will demonstrate that the reasons for an immediate resolution of the

Commission's review and elimination ofthe national broadcast ownership cap are even more

compelling than they were when the Commission commenced its inquiry. Fox is compelled to

request the emergency relief sought herein because recent changes and new developments in both the

1/ Michael L. Katz, "Old Rules and New Rivals: An Examination of Broadcast Television
Regulation and Competition," September 1999 ("Katz"), submitted by letter ofBruce D. Sokler,
Nov. 18, 1999.
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marketplace and the Commission's regulatory framework are having a substantial effect on the

company's competitive environment and business opportunities. The Commission should act

immediately to eliminate the unnecessary and outdated national broadcast ownership restriction.

I. Congress Has Directed The Commission To Repeal the National Broadcast Ownership
Rule If, As the Result of Competition, the Rule is No Longer in the Public Interest

Section 202(c) ofthe Telecommunications Act of 1996 ("1996 Act") directed the

Commission to modify its national broadcast ownership rule by immediately increasing the cap to 35

percent from 25 percent.2/ In section 202(h) ofthe 1996 Act, Congress further directed the

Commission to review the new 35 percent limit, along with all other broadcast rules, every two years

to determine whether they are still "necessary in the public interest as the result ofcompetition.,,3/

Section 202(h) requires the Commission to "repeal or modify any regulation it determines to be no

longer in the public interest" as a result ofthis biennial review process.4
/ Section 202(h) also states

that the Commission's review ofits broadcast rules must take place as part of its "regulatory reform

review under section 11 of the Communications Act.,,5/ In direct response to this Congressional

mandate, the Commission issued a Broadcast Ownership Notice onnquiry (''NOI'') to ascertain

2/ Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 ("1996 Act") § 202(c) (not
codified in Communications Act).
3/ 1996 Act § 202(h).
4/ Id. The Commission properly recognized that the scope of the review ordered in Section
202(h) extends to the national reach limitation rule. In its Notice ofInquiry released on March
13, 1998, the Commission identified this rule as "within the scope of our biennial broadcast
ownership review." In the Matter of 1998 Biennial Regulatory Review -- Review of the
Commission's Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of
the Telecommunications Act of 1996, MM Docket No. 98-35, Notice of Inquiry, FCC 98-37
(released March 13, 1998) ("Broadcast Ownership NOI") at ~ 8 ("[b]elow we describe each of
the rules within the scope of our biennial broadcast ownership review") and ~~ 14-16 (describing
national television reach limitation rule). The Commission further noted that section 202(h)
"directs the Commission, without limitation, to review its broadcast rules." Id. at ~ 11 (emphasis
added).
5/ 1996 Act § 202(h).
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whether the national audience reach limitation, as well as other broadcast ownership limitations,

remain in the public interest.

Section 202(h) not only imposes an ongoing procedural obligation to review the necessity

of its broadcast rules, it also establishes the substantive standard by which the Commission is to

assess their continuing efficacy. That standard, which is plainly articulated in the text of section

202(h), is whether, as the result of competition, continuation of the rule in its present form is

necessary to effectuate the public interest. 6/ If competition has alleviated the need for continued

regulation, the Commission must repeal or modify the audience reach limitation.

The standard in Section 202(h) applies the fundamental, underlying principle of the 1996

Act -- that regulation should be eliminated wherever competition can effectively discipline

economic behavior7
/ -- to broadcasting. As the Commission has noted, its objective in

conducting the biennial regulatory reviews required by statute is to "reduce or eliminate

unnecessary or duplicative regulatory requirements as competition supplants the need for such

requirements, consistent with section 11 of the Communications Act, as amended, and the

Telecommunications Act of 1996.,,8/ The same objective applies to the biennial review

mandated by section 202(h), which is to be conducted as part of the section 11 review. The

section 202(h) standard thus requires the Commission to eliminate broadcast regulations when

the record demonstrates that market forces are sufficient to protect the public policy interests the

regulations were originally designed to promote. Conversely, the Commission can retain a

broadcasting rule only ifit finds a market failure, i.e., that market forces are insufficient to

6/ See Telecommunications Act of 1996 § 202(h).
7/ The purpose of the 1996 Act is to "provide for a pro-competitive, deregulatory national
policy framework...." S. Conf. Rep. No. 104-230, at 1 (1996).
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achieve the articulated regulatory objectives.9! As Dr. Katz's analysis discussed in the next

section demonstrates, today neither the arguments advanced by the proponents of the rule nor a

rigorous analysis of the marketplace provides a basis for this kind of governmental restriction on

the broadcast industry.

If the Commission decides to retain the rules without modification, it must fully explain why

35% oftotal U.S. television households, and not 40%, 50% or 75%, is the "right" number to achieve

the stated purposes of the rule. Although Congress selected the current 35% cap, Section 202(h) of

the 1996 Act clearly directs the Commission to determine whether competition warrants either a

modification or repeal of the restriction. The Commission is therefore required to articulate an

"intelligible principle" that supports the 35% limit. lOl

The Commission's obligation to review the continuing efficacy of the national broadcast

ownership rule stems not just from section 202(h), but from the elementary principles of

administrative law that require the Commission to modify or repeal its regulations ifwarranted by

changing market conditions. As the Commission noted in its 1984 Order, where it found that a

national broadcast ownership rule was unnecessary due to changes in the broadcasting market, "[t]he

81 In the Matter of 1998 Biennial Regulatory Review - Elimination ofPart 41 Telegraph and
Telephone Franks, CC Docket No. 98-119, Report and Order, 14 FCC Rcd 2379, 2385 at ~ 15
(1999).
91 Cf. In the Matter of 47 CFR §73.658(j)(l)(i) and (ii), the Syndication and Financial Interest
Rules, Tentative Decision and Request for Further Comments, 94 FCC 2d 1019, 1055 (1983)
(Commission generally "should not intervene in the market except where there is evidence of a
market failure and a regulatory solution is available that is likely to improve the net welfare of
the consuming public, i.e., does not impose greater costs than the evil it is intended to remedy").
The Commission has recognized that where a rule originally was intended to prevent the abuse
of market power, it must ask, "[I]s there meaningful economic competition? If there is, the why
doesn't that eliminate the need for regulation?" In the Matter of 1998 Biennial Regulatory
Review -- Petition for Section 11 Biennial Review Filed by SBC Communications, Inc., CC
Docket No. 98-177, Notice ofProposed Rulemaking, 13 FCC Red 22928, 22930 at ~ 4 (1998).
101 See American Trucking Ass'n v. EPA, 175 F.3d 1027, 1034 (D.C. Cir. 1999).
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Commission not only has the authority to reexamine long-standing rules as circumstances change,

but is virtually required to do so in order to ensure that it continues to regulate in the public

interest.,,11/ If ''time and changing circumstances reveal that the 'public interest' is not served by

application of the Regulations, it must be assumed the Commission will act in accordance with its

bl' . ,,121
statutory 0 IgatlOns.

The principles ofadministrative law the Commission must follow are clear and well-known.

First, the Commission must detennine whether the broadcast audience reach limitation is a

reasonable response to a problem the Commission is charged with solving, considering all ofthe

arguments in the record.
131 Stated another way, "an agency should not continue to regulate unless it

can clearly identify the harm it seeks to remedy.,,141 Here, the threshold inquiry is whether, in light

ofthe vast changes that have transfonned the broadcasting industry since national ownership

limitations were adopted in the 1940s, any problem still exists that may be solved by capping the

aggregate audience served by a single station group. In short, the national cap does not remedy any

ofthe various hanns the FCC has identified over the years.

The Commission cannot base its decision on the long pedigree ofthe broadcast ownership

limits or the desire to avoid convulsive modifications to the regulatory framework governing

broadcasters. Neither of those considerations is sufficient to justify retention of the national

broadcast ownership rule unless the Commission articulates how they are "related to the particulars

III Amendment of Section 73.3555 of the Commission's Rules Relating to Multiple Ownership
of AM, FM and Television Broadcast Stations, Report and Order, 100 FCC 2d 17,23 (1984),
("Twelve Station Order"), (citing Geller v. FCC, 610 F.2d 973 (D.C. Cir. 1979), recon. granted
in part, 100 F.C.C. 2d 74 (1985) ("Twelve Station Reconsideration Order").
121 National Broadcasting Co. v. United States, 318 U.S. 190,225 (1943).
131 See Shurz Communications, Inc. v. FCC, 982 F.2d 1043, 1049 (7th Cir. 1992) (vacating and
remanding Commission's financial interest and syndication ("finsyn") rules).
141 See N.A.A.C.P. v. FCC, 682 F.2d 993, 1001 (D.C. Cir. 1982) (citing Home Box Office Inc.
v. FCC, 567 F.2d 9, 40-42 (D.C. Cir.), cert. denied, 434 U.S. 829 (1977).
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ofthe rule.,,151 In order to maintain a rule on such grounds, the Commission must explain how it

determined that the benefits of a "prudent" approach outweigh the evidence ofthe negative effects of

the rule that are revealed in the record.

Similarly, the fact that different interest groups have sharply contrasting views on the

necessity ofa rule cannot be the justification for its continuation. The Commission must resolve

contrasting points ofview in the record "in favor of the party with the stronger case,,161 rather than

abdicating its responsibility to engage in reasoned analysis of the merits of each side's views. In

other words, the Commission is not entitled to simply split the difference between opposing points of

view.

While the Commission is entitled to exercise judgment in reaching its decisions, it must

confront and refute substantial arguments in the record that counsel against the Commission's chosen

course. Here, for example, should it decide to retain the national broadcast ownership rule, it must

address and refute arguments that the limitation actually undermines the goals it is supposed to

foster.1 71 In particular, the Commission must refute arguments in the record that the rule has the

perverse effect ofdiminishing diversity and stifling investment in new programming for free, over-

the-air television, and causes that investment to move away from free TV without any countervailing

benefit. That task is particularly formidable in light ofthe evidence and analysis marshalled in Dr.

Katz's report.

lSI Shurz, 982 F.2d at 1050. (faulting Commission's for failing to relate the need for prudence to
the particulars of a rule that had substantial impact on an industry that "permeates the daily life
of this nation and helps shape, for good or ill, our culture and politics").
161 Shurz, 982 F.2d at 1050 (concluding that appropriate response by the Commission when
confronted with stark and fundamentally opposing positions is to resolve the conflict in favor of
the stronger case, not to split the difference).
171 See Shurz, 982 F.2d at 1051 (concluding that the Commission failed to address "more than
plausible" analysis pressed by commenters contending that the "finsyn" rules actually undermine
the stated goals of competition and diversity).

8



The Commission must also explain departures from its own precedent. 181 For example, in its

1984 decision to sunset the national ownership rules, the Commission concluded that such

restrictions were no longer necessary to promote diversity and might even be hindering diversity in

programming. It reached this conclusion on the basis ofchanges in the market, new evidence that

group owners encourage independent expression, and the irrelevance ofnational, as opposed to local,

ownership restrictions to achieving viewpoint diversity. 1
91 The Commission must either explain what

has occurred in the intervening years to warrant a change in its views, or, ifnothing has changed, it

must explain why its conclusions were wrong in the first place,z°l

Moreover, in addressing precedent, the Commission must explain why it has found that

changing circumstances warrant relaxation ofownership limitations in analogous contexts, but not

here. For example, the Commission recently relaxed its local ownership rules in "recognition ofthe

growth in the number and variety ofmedia outlets in local markets, as well as the significant

efficiencies and public service benefits that can be obtained from joint ownership.,,211

181 See,~, Shurz, 982 F.2d at 1053 (the Commission must explain why it is rejecting its
previous decisions) (citing Motor Vehicle Mfrs. Ass'n v. State Farm Mutual Automobile Ins.
Co., 463 U.S. 29 (1983)).
191 Twelve Station Order, 100 FCC 2d at 19; see also infra at notes 46-50. After the release of
the Twelve Station Order, Congress enacted a moratorium on its implementation. See Twelve
Station Reconsideration Order, 100 FCC 2d at 76. The Commission subsequently eliminated the
numerical cap and substituted the 25 percent national reach limit.
201 See Shurz, 982 F.2d at 1053. The Shurz opinion noted that the Commission had previously
issued a tentative decision eliminating the "finsyn" rules. The finsyn decision had rejected the
proposition that networks had market power, found that the finsyn rules were preventing efficient
risk-sharing, and concluded that the rules should be phased out. See id. The court found that the
Commission's subsequent order retaining a revised version of the finsyn rules failed to explain
what had happened in the intervening eight years to cause the Commission to change its mind, or
if nothing had happened, why the tentative decision was wrong in the first place. Id.
211 Review of the Commission's Regulations Governing Television Broadcasting; Television
Satellite Stations Review of Policy and Rules, MM Docket Nos. 91-221 and 87-8, Report and
Order, FCC 99-209, 1999 FCC LEXIS 3817 (released August 6, 1999) at ~ 1.
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Finally, it is insufficient simply to recite without explanation that the national audience reach

limitation promotes the socially beneficial goals ofdiversity and competition. Rather, basic

principles ofadministrative law require the Commission to explain specifically how the rule

promotes diversity and protects competition, particularly in light of the substantial evidence in the

record to the contrary.22/ As detailed below, the Commission cannot proffer such an explanation

consistent with the standards under Section 202(h) or general administrative law.

II. There Is No Economic Basis or Empirical Evidence to Justify Retention of National
Broadcast Ownership Rules

In its initial and reply comments in this proceeding, Fox detailed the extent to which

competition and market forces have thoroughly overrun both the original rationale for the national

ownership limits imposed upon broadcasters and the purported public interest benefits of those

rules. 23
/ Recent competitive developments and marketplace changes have reinforced the position

that the limits no longer have any valid competitive or public interest rationale. In this section, we

summarize these developments and the analysis oftheir implications for the 35% cap, which are set

forth in greater detail in Dr. Katz's study attached as Exhibit A.

Dr. Katz's analysis oftoday's marketplace leads him to make several conclusions about the

necessity for and efficacy ofbroadcast ownership regulations originally designed to promote

competition and diversity. First, he concludes that since broadcasters face much greater competition

than ever before, there is no longer any need for a comprehensive set of regulations to protect

viewers and advertisers from the exercise ofstation or network market power. Second, because

22/ Schurz, 982 F.2d at 1055 (noting Commission made no attempt to explain how its restrictions
on network financial participation in programming promoted diversity).
23/ See Joint Comments ofFox Television Stations, Inc., and USA Broadcasting, In the Matter
of 1998 Biennial Regulatory Review -- Review of the Commission's Broadcast Ownership Rules
and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, MM
Docket No. 98-35 (filed July 21, 1998) ("Fox Comments") at 4-15.
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stations and networks have alternative outlets for investment and growth if their ability to engage in

free over-the-airtelevision is artificially constrained by regulation, rules like the national cap distort

investment decisions and drive broadcasters to direct more of their resources away from free

television and toward subscription services. Third, because local stations have increased alternatives

to affiliating with a given network, there is no need for a comprehensive set ofregulations to protect

stations from the exercise ofmarket power.

Dr. Katz cites the national ownership restriction as an example ofa rule that no longer

promotes its original goals, and can no longer be justified in light ofthese marketplace realities. His

study concludes expressly that the national broadcast ownership rule today "has no public interest

justification." This conclusion is based upon his central findings:

(1) ''there is no evidence that the national TV ownership cap serves any policy goal."

(2) ''while the rule has no public interest benefits, the rule raises costs, leads to a less
efficient organization ofthe industry, and therefore reduces program quality and
raises the cost ofadvertising" because it

• "[l]imits the realization of economies of scale and scope associates with
common ownership of multiple stations, thus raising costs and reducing the
incentives to invest in [free, over-the-air television]"

• "[b]locks the expansion ofparticularly well-run station groups"; and

• [l]imits the ability of the broadcast networks to own stations, an arrangement
which would otherwise improve the coordination between the networks and the
stations' that carry their programming."

Dr. Katz concludes that the national broadcast ownership rule "now harms the public interest

rather than protects it" and should be eliminated.24/

24/ Katz at iii-iv, 55-56.
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A. Broadcasters Face Substantial Competition and Can In No Way Be Deemed
to Exercise Market Power Warranting National Ownership Restrictions

Section 202(h) directs the Commission to "determine whether ... the broadcast ownership

rules are necessary in the public interest as the result ofcompetition.,,251 Based on the record in this

proceeding, the Commission can only make one logical determination: that there is no longer any

public interest justification for the national ownership rule.

For more than a decade, the economic and empirical support for the outdated and putative

oligopolistic assumptions underlying the broadcast ownership limits has been steadily evaporating.

The number ofbroadcast networks and stations has increased, with a commensurate increase in

competition for viewers, advertising and programming. Competition from cable operators, satellite

distribution systems and other sources ofnews and entertainment has intensified dramatically,

fragmenting the audience, diverting advertising, and intensifying the bidding wars for popular

programming. The Internet promises consumers yet another outlet for news, information and

entertainment. The trend toward consolidation within and among the principal competitors to

broadcasters has also intensified. These changes have altered the competitive landscape in ways that

have made existing horizontal ownership restrictions on broadcasters not only unnecessary but

counterproductive.

All ofthese trends have accelerated rapidly since comments and reply comments were filed

in this proceeding. For example, recent viewing data reflect the culmination ofa decade-long trend

of the increased competition faced by broadcasters. As Dr. Katz observes, "the past two decades have

witnessed a sharp increase in competition faced by television stations and networks for viewers, for

advertisers, and for programming."261 Cable, satellite, and Internet companies are all competing

251 1996 Act § 202(h) (emphasis added).
261 Katz_at 11.
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furiously -- and successfully -- for viewers and the advertising revenue they generate. Dr. Katz notes

that the collective prime time ratings for ABC, NBC, and CBS fell by half, from 75 to 37.5, between

the 1952-53 and 1990-91 seasons.27
/ Even ifFox is included, the total ratings for the "big four" in

the 1997-98 season were only 35.3, or less than halfthe ratings three of the four major broadcast

k . d h' ak 28/networ s enJoye at t elf pe .

The most recent viewership data paint an even starker picture for the networks. In the

recently completed 1998-99 season, basic cable "recorded its highest-ever primetime and total day

viewership levels for a full 52-week season.,,29/ Meanwhile, "ABC, CBS, NBC and Fox collectively

posted all-time lows for the 52-week period" in terms ofprimetime viewership.30/ On a total-day

basis, "viewership ofthe broadcast network affiliates during full season ... continued to plummet,"

falling to a 14.1 rating and 45.7 share ofaudience.311 As Dr. Katz observes, "prime time and total-

day ratings for basic cable exceeded the corresponding ratings for ABC, CBS, Fox and NBC

combined in the first week of August 1999.,,32/

Whether measured by availability, penetration, ratings, or shares, the competitive success of

cable and satellite offerings is undeniable. These subscription-based sources ofvideo programming

have undermined whatever dominance the networks and their affiliated stations may have enjoyed

when most of the existing restrictions on broadcast ownership rules were adopted.33/ As Dr. Katz

27/ Id. (citing Paul Kagan and Associates, "The Economics of TV Programming and
Syndication," 1999, at 21-22).
28/ See id. at 11.

29/ See "Basic Cable Viewership for Just-Completed 1998/99 Season Reaches Record Heights,"
«www.cabletvadbureau.comlnews/092l99news.htm»
301 rd.
31/ dL
32/ Katz at 11.
33/ See id. at 13-20. The number of broadcast networks and stations also has increased. More
than 1,200 commercial television stations are currently in operation, compared to only six in
1946. Indeed, there are more broadcast networks today than there were stations in 1946. VHF
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explains, not only has cable increased both its absolute and relative share ofthe audience for video

programming, but the number ofchannels available to each cable subscriber has expanded,

fundamentally changing the economics ofprogramming decisions.34
/ With the ability to deliver

dozens or even hundreds ofchannels, cable and satellite providers have fine-tuned programming for

specific audience segments. While the practice of"narrowcasting"to small groups ofviewers gives

many consumers more choice, it challenges the economic foundation of free broadcast television,

which historically has been able to sell advertisers access to large numbers ofconsumers across the

spectrum ofdemographic characteristics and viewing interests.35
/ The Internet, video games, and

other entertainment and information media add to the fragmentation ofwhat was once a largely

cohesive audience.36/

Fragmentation dilutes the value ofnational advertising time sold by the networks by reducing

the size ofthe free over-the-airtelevision audience, and it also creates new outlets for advertising,

diverting funds that otherwise would have been spent on ad-supported television.37
/ Dr. Katz

provides extensive documentation of the erosion ofthe market for advertising on broadcast

television. In 1988, for instance, cable television accounted for only six percent of all television

advertising, but by 1993 the proportion of advertising on cable had doubled to 12 percent and had

increased to 19 percent by 1998.38
/ While the overall level ofnetwork advertising revenue remains

stations roughly doubled in the 1950s, and with must-carry rules reducing the disadvantages
associated with UHF transmissions, the number ofUHF stations continues to grow. See Katz at
35-36.
34/

35/
See Katz at 24.
rd.

36/ See id. at 24-26.
37/ See id. at 26-32 (describing displacement of demand for advertising time and predicting
future erosion of advertising revenue as new media mature).
38/ See id. at 29 (chart based on figures from Paul Kagan Associates, The Kagan Media Index,
January 30, 1997, January 29, 1999, and February 18, 1999; and Paul Kagan Associates, Cable
TV Advertising, March 31, 1998).
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high, the relative share ofadvertising dollars devoted to broadcast television has steadily decreased

and the absolute level of spending on broadcast commercial time is projected to slide in the future. 39
/

Competition also drives up the cost ofprogramming as the networks struggle to keep their

mass audience together in the face of the fragmentation caused by cable, the Internet, and satellite

distribution services that give viewers hundreds of viewing options. In order to attract large

audiences, networks must emphasize premium or event programming such as professional sporting

events, recently-released motion pictures, and awards shows.4o/ Blockbuster programming is

extremely expensive to produce, and prices have escalated further as the networks have become more

reliant on premium content and competitors bid for the limited supply ofprogramming capable of

attracting a mass audience. Broadcasters face unique challenges in generating revenue to pay for

programming. Unlike cable and satellite providers, who can charge subscription fees in addition to

selling ads, broadcasters are wholly dependent on advertising to pay for programming. In the

competition for high-quality programming, the dual revenue stream available to subscription-based

services is an increasingly important advantage over free over-the-air television.4
1/

In short, the number and variety ofalternative programming and distribution sources has

expanded rapidly and continues to grow. Strong competition undoubtedly benefits consumers, but it

also puts enormous pressure on the broadcast networks to finance exciting programming that can

hold a mass audience for advertisers. The degree ofcompetitive pressure -- and the resulting need

for ever-larger amounts ofrevenue -- has undermined the assumptions underlying national broadcast

39/ See id. at 31-32 (explaining that advertising by new media, strong economy, and other
factors have temporarily sustained demand for broadcast advertising).
40/ See id. at 32-33.
41/ See id. at 34-35 (explaining and illustrating total revenue advantage of cable and DBS over
broadcasters) .
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42/

ownership rules written in an earlier era, when the networks were the only viable source of

programming for the vast majority ofviewers and advertisers.

Consolidation in the telecommunications and television industries has also accelerated in

the last year and a half, changing the degree and nature of competition faced by broadcasters.

For example, the nation's largest telecommunications carrier, AT&T, completed its acquisition

of the nation's largest cable operator, TCI. Since that merger was consummated, AT&T also has

initiated a transaction to acquire MediaOne, thereby enlarging its base of customers for video

programming, as well as a wide range of other entertainment offerings and telecommunications

services. After losing out in the bidding for MediaOne, Comcast, another one of the nation's

largest cable operators, acquired MediaGeneral's cable properties. In addition, Adelphia

announced its intention to acquire Century Cable, and Charter Communications has announced a

number of acquisitions that are resulting in the consolidation of several previously small cable

companies under the same corporate umbrella.42
/

In the DBS market, the four competitors that existed two years ago (DirecTV, Primestar,

EchoStar and USSB) have shrunk to only two (DirecTV and EchoStar). Each ofthe two remaining

DBS operators can potentially reach 100 percent ofnational television households, far more than any

See "Acquisitions Reshape the Media Industry," Advertising Age, Aug. 16, 1999, at S1,
("Acquisition ...defmed Charter Communications, for which at no time in the year was static.
Charter acquired Marcus Cable Co. and Falcon Cable, Nos. 59 and 88 last year, accounting for
2,600,000 new cable subs .... Early this year, Adelphia Communications Corp. went from 2.3
million cable customers to 5.1 million in a triple buyout ofCentury Communications and Frontier
Vision Partners, Nos. 64 and 94 a year ago ..."); Howard Fine, ''New Owner ofCentury Cable
Reveals Plans," L.A. Bus. J., Mar. 15, 1999 (noting that "for the local cable market, Adelphia's move
represents another step toward consolidation"); "Mediators Advert Lockheed Strike," Tulsa World,
Mar. 6, 1999, at 2 (noting that Adelphia's purchase ofCentury Communications is Adelphia's
"second cable system purchase in less than a month and comes amid a consolidation in the cable TV
industry").
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43/

station group owner or cable MSO would ever reach even if all ownership restrictions were

repealed.43
/

These are fonnidable competitors who will be able to take advantage of their newly

expanded reach and economies of scale. In each instance, these acquisitions have been coupled with

announcements from the principals underscoring the importance ofobtaining size and scale in the

dynamic and rapidly changing video programming business, as well as in related markets.44
/ Indeed,

these transactions are viewed by many as responsive to, and reflective of, such mergers as

SBC/Ameritech/Pacific, Bell AtlanticlNYNEX/GTE and, most recently, MCI/Worldcom/Sprint.45/

See "Analysts Optimistic About Future ofDBS and DARS Sectors," Satellite News, Sept. 7,
1999, available at 1999 WL 6684573, ("The seven finns Satellite News polled are bullish on DBS
growth, projecting the average number ofsubscribers to reach 13.4 million in 2000 and 21.6 million
by 2008.... Other leading reasons for the optimism: Industry consolidation into the DirecTV and
Echostar duopoly...[and] [w]ider distribution through the Baby Bells"); "DBS Amassing 16.5M
Subscribers By 2003," Satellite News, Aug. 16, 1999, available at 1999 WL 6684530 (noting that the
Yankee Group predicts "DBS will continue to achieve major inroads in its battle to gain subscribers
in the face of intensifying competition from cable TV subscribers," and according to Michael Alpert,
a satellite broadcasting consultant who heads Washington-based Alpert & Associates, 'DBS has a
tremendous opportunity to leverage the success they have had over the last year and reach the vision
of 40 million homes ... "').
44/ See,~, C. Michael Annstrong, Testimony Before Senate Judiciary Committee, 1999 WL
20010003, July 14, 1999 ("The MediaOne merger will give us some of the scale we need to
compete with the larger and more powerful local exchange company monopolies."); Paige
Albiniak and Bill McConnell, "Hostetter to FCC: Approve Merger," Broadcasting and Cable,
October 4, 1999, at 18 (quoting Amos Hostetter, AT&T Broadband and Internet Services
executive, who said that without merger on scale of AT&T-MediaOne, "what little competition
[against regional telephone companies] occurs will be isolated and sporadic and will require
much longer to develop."); see also Paul Farhi, "Viacom to Buy CBS, Uniting Multimedia
Heavyweights," The Washington Post, September 8, 1999 ("The linking of CBS and Viacom is
likely to put pressure on other media companies to strike mergers to achieve greater size and
diversity").
45/ See Peter Huber, "Telecom Mergers Ring in a New Era of Competition," The Wall Street
Journal, October 6, 1999, at A22 ("Promoting competition intelligently ... depends on having a
coherent ... plan for competitors as a group. If the old antitrust metrics shouldn't apply to
AT&T, TCI, MediaOne, MCI WorldCom, or Sprint -- and they shouldn't -- it's because markets
are converging, providers are rebundling, and the wire-line industry as a whole stands on the
threshold of real competition, end to end. The faster the industry is allowed to rebundle, the
faster competition will penetrate to the residual cores of the old monopolies ... ").
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Irrespective of its root cause, the most immediate consequence ofthese mergers is to underscore the

importance of lowering the unit costs ofnew investment by spreading it over a larger customer base,

and having the flexibility to grow by tapping new revenue streams and new markets. Outdated and

unnecessary regulations should not prevent broadcasters from exploiting the same economies,

efficiencies and opportunities their competitors now enjoy.

The benefits ofconsolidation have not been lost on the major players in the traditional

broadcast industry. In September, Viacom and CBS announced plans to merge, creating a company

with major holdings in broadcast television, cable, movie production and rental, radio, publishing,

and billboard advertising, along with a growing presence in Internet content. However, since the

Commission's current rules will require either waivers or divestiture ofseveral television stations and

UPN, a nascent broadcast network launched in 1995 by Viacom, the parties will be deprived of the

full benefit of the synergies and efficiencies that prompted the combination oftwo highly successful

independent companies.46
/

B. National Ownership Cap Discourages Investment in Free, Over-the-Air
Broadcasting

The 35 percent ownership cap ultimately weakens free, over-the-airtelevision by limiting the

return networks can realize from their investments. As a result ofthe competitive pressure and rising

programming expenses discussed above, the broadcast networks are essentially unprofitable as stand-

46/ John Schwartz, "Single Network ISO Studio; The One Without a Movie Partner Isn't
Standing Still," The Washington Post, September 9, 1999, at El (attributing failure of NBC to
reach agreement on merger with Time Warner to obstacles created by cable and broadcast
ownership limits); Paul Farhi, "Clap If You Love Mega-TV!; Without the Conglomerates, You
Can Wave Goodbye to Free, High-Quality Shows," The Washington Post, September 12, 1999,
at B 1 (larger network and broadcast entities "may be the only way to keep the humbled networks
thriving"); "New Viacom-CBS Entity to Have a Global Reach," The Indianapolis Star,
September 8, 1999, at Al (noting CBS-Viacom would violate 35 percent cap absent divestiture
of some stations).
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